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What’s keeping you busy at work?
We are busy working with a wide range 
of businesses to deliver their employee 
ownership strategy, whether that involves 
becoming an employee owned entity 
and utilising the tax reliefs introduced 
in FA 2014, operating HMRC tax-
advantaged schemes or more bespoke 
arrangements to reward and retain 
employees. In particular, we are seeing 
a notable increase in shareholders 
exploring the use of employee ownership 
trusts (EOTs) as an alternative to more 
traditional exit routes.

Employee ownership continues 
to be at the forefront of the political 
agenda, as highlighted by Labour’s recent 
announcement that its government 
would introduce legislation requiring all 
companies with more than 500 employees 
to give shares to their staff worth up to 
£500 a year (along with the establishment 
of inclusive ownership funds over at least 
1% of a company’s shares).

If you could make one change to tax, 
what would it be? 
I would rewrite ITEPA. At present, the 
anti-avoidance legislation in relation to 
the taxation of employee benefits is over-
complex and not fit for purpose. There 
needs to be a clear distinction between 
the rewards provided for employment, 
which should be taxed as income and 
the benefits of true equity ownership, 
which should be taxed as capital. The 
disguised remuneration rules, which 
were unnecessarily all-encompassing 
with unclear exemptions, should be 
simplified and amended in light of the 
Rangers decision. 

Are there any new rules that are causing 
a particular problem? 
Whilst the tax rules introduced to 
promote EOTs, have been in force since 
2014, so are not new, their practical use 
and application is still developing. Sales 
of private companies to EOTs will often 
involve the payment of consideration 
over time, from the future generation 
of profits. As distributions of profit to 
a controlling shareholder are generally 
taxed as income, there should be a specific 

carve-out for distributions made to EOTs 
to fund consideration payments. Similarly, 
contributions made to EOTs from close 
companies are transfers of value for 
inheritance tax purposes. Whilst there 
is a relief for contributions made in the 
year that the EOT becomes a controlling 
shareholder, there is no specific EOT 
exemption for subsequent contributions. 
These issues lead to continuing 
uncertainty for companies wishing to use 
EOTs as business structures.

Is there a recent case which has caught 
your eye? 
The decision in South Downs Trustees 
Ltd v GH, IJ & KL [2018] EWHC 1064 
(Ch) (16 May 2018). Here a controlling 
entity in a company (referred to as 
‘Utility’) was held by an employee benefit 
trust. The terms of the trust prevented 
the trustee from disposing of its shares if 
it resulted in a loss of control of Utility. 
The trustee applied to the court to 
override the terms of the trust deed and 
sell its shareholding, relying on s 57(1) of 
the Trustee Act 1925 and the principles 
in Public Trustee v Cooper [2001] WTLR 
901. The court found in favour of trustee 
and granted permission for the sale. It 
was interesting that the under the test in 
Public Trustee v Cooper, the trustee was 
held not to be surrendering its powers to 
the court, but was seeking its blessing to 
what could be considered a reasonable 
course of action. Some vendors are keen 
to ensure that employee trusts will own 
the business in perpetuity. The case 
highlights the risks of this approach and 
the challenges this poses to trustees, who 
have an overriding duty to act in the best 
interests of employees. A better approach 
would, perhaps, be to ensure that future 
sales are subject to the consent of a 
majority of the employees.

Finally, you might not know this about 
me but…
At heart, I am a frustrated interior 
designer. Three years ago, I completed a 
design course with the Interior Design 
Institute in London and would love to be 
designing or renovating homes or offices. 
Maybe one day after tax… ■ 
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One minute with ... What’s ahead
October

Compliance: Form CT61 to be 
submitted and tax paid for quarter 
ended 30 September 2018; monthly 
EC sales list (paper return).
Case: CA scheduled to hear 
taxpayer’s appeal in National Car 
Parks Limited v HMRC (VAT: car 
parking).
Compliance: Pay PAYE/CIS 
liabilities for month ended 5 October 
2018 if by cheque; file monthly CIS 
return; PAYE settlement agreement 
tax/class 1B NIC liabilities if paying 
by cheque; payment of PAYE liability 
for quarter ended 5 October 2018 if 
average monthly liability is less than 
£1,500.
Compliance: File online monthly 
EC sales list; submit supplementary 
intrastat declarations for September 
2018.
Compliance: PAYE payments if paid 
online; electronic payment of PAYE 
for quarter ended 5 October 2018 
if average monthly liability is less 
than £1,500, and of PAYE settlement 
agreement liabilities.
Case: UT scheduled to hear 
company’s appeal in Emblaze 
Mobility Solutions Ltd v HMRC 
(VAT: award of interest). 
Case: CA scheduled to hear 
taxpayer’s appeal in HMRC v MF 
Fowler (business profits under double 
tax treaty: deemed trading income).
Autumn Budget: Chancellor 
scheduled to deliver Budget 
statement.
Case: Supreme Court scheduled to 
hear taxpayer’s appeal in HMRC v 
SAE Education Ltd (VAT: supplies of 
education).
Compliance: Deadline for submission 
of 2017/18 paper self-assessment 
tax returns; deadline for individuals 
with PAYE income to request a self-
assessment tax return for 2014/15 
(ITEPA 2003 s 711); Companies 
House should have received 
accounts of private companies with a 
31 January 2018 year end and PLCs 
with a 30 April 2018 year end; HMRC 
should have received corporation tax 
self-assessment returns for companies 
with accounting periods ended 
31 October 2017.

Coming soon in Tax Journal:
zz Tax issues surrounding online 

platforms.
zz How the EU has shaped UK tax law.
zz Taxing token generation events. 
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For a ‘what’s ahead’ which looks further ahead,  
see taxjournal.com (under the ‘trackers’ tab).
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